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June 5, 2013 FEDERAL MARITIME COMM

VIA HAND DELIVERY

Karen V. Gregory. Secretary
FFederal Maritime Commission
800 North Capitol Street, N.W.
Room 1046

Washington, D.C. 20573

Re:  Mitsui O.S.K. Lines Ltd. v. Global Link Logistics, Inc., ef al.
FMC Docket No. 09-01

Dear Ms. Gregory:
Enclosed please find one (1) original and five (5) copies of Olympus Respondents’
Statement Confirming the Record of this Proceeding, for filing in the above-referenced

proceeding.

In accordance with Commission Rule 2(e). 46 C.F.R. § 502.2(e), we will send an
clectronic PDF copy of the Statement to the Commission after filing.

Kindly date stamp the extra copy of the Statement and return the same to our courier.
Very truly yours,

Ll

I:nclosures
oc: Service 1.ist

[ O A N

www.thompsoncoburn.com




Z0RIGINAL 2

. bz
RECEIVED @

)

BEFORE THE FEDERAL MARITIME COMMISSIONZ! ., JU¥ -5 py : 3¢

MITSUI 0.8.K. LINES LTD., TS Y g stcRe ay
Complainant

\A Docket No. 09 -01

GLOBAL LINK LOGISTICS,

INC,, et al.,

Respondents.

OLYMPUS RESPONDENTS’ STATEMENT
CONFIRMING THE RECORD OF THIS PROCEEDING

Respondents Olympus Growth Fund III, L.P. (*OGF™), Olympus Executive Fund,
L.P. (*OEF™). Louis J. Mischianti ("Mischianti™). L. David Cardenas (“Cardenas™) and
Keith Heffernan ("Hefternan™) (hereinafter collectively referred to as the “Olympus
Respondents™) file this statement to ensure that there is no confusion, misrepresentation
or mistake as to the Olympus Respondents’ position on split routing on the record in this
proceeding.

In its opposition to the Olympus Respondents™ Motion to Strike (filed May 24,
2013)., Complainant MOL argued that it did not falsely represent the Olympus
Respondent’s position on the practice of split routing. MOL recognized that the Olympus
Respondents never believed, stated, agreed or conceded that the split routing practice
violates Section 10(a)(1). Notwithstanding this recognition, MOL asserted that the
Olympus Respondents “have never denied that it [split routing] is a violation of the
Shipping Act for a shipper to provide a carrier with false information about the

destination of cargo in order to obtain transportation at rates other than those that are
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lawfully applicable.” Complainant’s Opposition to Olympus Respondents’ Motion to
Strike Allegedly False Statements in Complainant’s Reply Brief in Further Support of Its
Claims Against Respondents (filed May 31, 2013) at p. 3.
MOL is wrong. In Section III of the Amended Complaint (at 3; MOL App.
1001), MOL alleged that the Respondents “knowingly and willfully engaged™ in split
routing in violation of the Shipping Act:
This Complaint is being filed pursuant to Section 11(a) of the Shipping
Act, 46 U.S.C. 41301. MOL is seeking reparations for injuries caused to
it by Global Link, OGF, OEF, Olympus Partners, Louis J. Mischianti,
David Cardenas, Keith Hefternan, CJR, and Chad Rosenberg (collectively
“the Respondents™) as a result of their violations of Sections 10(a)(1) and
10(d)(1) of the Shipping Act, 46 U.S.C. 41102(a), 41102(c). As more
particularly alleged below, the Respondents knowingly and willfully

engaged in a scheme to fraudulently obtain ocean transportation for
property for less than the rates and/or charges that would otherwise

apply...

In their Verified Answer to MOL's Amended Complaint. the Olympus Respondents
expressly denied MOL’s allegations. See Verified Answer of Respondents Olympus
Growth Fund III, LP, Olympus Executive Fund, LP, Louis J. Mischianti, L. David
Cardenas, and Keith Heffernan to the Amended Complaint of Mitsui O.S.K. Lines, Ltd.
at 6 (MOL App. 1507).

The Olympus Respondents” repeated that express denial in response to
allegations of engaging “in a willtul and deliberate fraudulent scheme ... in violation of
Section 10(a)(1) of the Shipping Act™ in Part V.A. of the Amended Complaint (at 7:
MOL App. 1005):

As described in Part IV above, the Respondents engaged in a willful and
deliberate fraudulent scheme to obtain ocean fransportation for property
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for less than the rates and/or charges that would otherwise apply in
violation of Section 10(a)(1) of the Shipping Act, 46 U.S.C. 41102(a).

See the Olympus Respondents’ express denial in the Verified Answer of Respondents
Olympus Growth Fund III. LP, Olympus Executive Fund, LP, Louis J. Mischianti, L.
David Cardenas, and Keith Heffernan to the Amended Complaint of Mitsui O.S.K. Lines,
Ltd. at 9 (MOL App. 1510); Amended Complaint at 7 (MOL App. 1005).

The Olympus Respondents’ denials that split routing is a Shipping Act violation
permeate the docket. In the Olympus Respondents’ Motion to Dismiss, the Olympus
Respondents stated: “The practice of split-routing does not violate Section 10(a)(1) of the
1984 Act because the practice does not involve ocean transportation.” Motion to Dismiss
Improperly Filed Complaint for Lack of Subject Matter Jurisdiction and For Failure to
State a Claim and For Other Appropriate Relief (Dkt. Entry 10; filed June 17, 2009) at 10
(O.R. App. 187). And in the Olympus Respondents® reply to MOL’s motion to file an
amended complaint, the Olympus Respondents stated “Mitsui seeks to add ~Olympus
Partners’ as a respondent without proposing to allege — because Mitsui cannot credibly
allege — that “Olympus Partners” is regulated by the Act for purported violations that are
not even covered by the Act.” Reply of Respondents Olympus Growth Fund IH, LP,
Olympus Executive Fund, LP, Louis J. Mischianti, David Cardenas, and Keith Heffernan
to Motion for Leave to File an Amended Complaint (Dkt. Entry 14: filed June 31, 2009)
at 5 (emphasis added).

Even outside this proceeding, the Olympus Respondents have denied that split

routing 1s a violation of the Shipping Act. The Olympus Respondents initiated a
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proceeding before the Commission, Docket No. 08-07, seeking a declaratory order or

rulemaking that split routing was outside the scope of Section 10(a}(1). That petition was
dismissed on jurisdictional and procedural grounds.

These instances are only some of the many instances where the Olympus

Respondents, in words and substance, have denied that split routing is a violation of

Section 10(a)(1) of the Shipping Act. MOL’s statement to the contrary misrepresents the

record.




Dated: June 5, 2013

Lewis R. Clayton

Andrew G. Gordon

PAUL, WEISS, RIFKIND,
WHARTON & GARRISON LLP
1285 Avenue of the Americas
New York, NY 10019-6064
Telephone: 212-373-3543
Facsimile: 212-492-0543
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Respectfully submitted,

Y /%L

Warren L. Dean

C. Jonathan Benner

Harvey A. Levin

Kathleen E. Kraft
THOMPSON COBURN LLP
1909 K Street, N.W., Suite 600
Washington, D.C. 20006
Telephone: 202-585-6900
Facsimile: 202-585-6969

Attorneys for Respondents Olympus
Growth Fund III. L.P., Olympus
Executive Fund. L.P., Louis L.
Mischianti, David Cardenas and Keith
Heffernan




CERTIFICATE OF SERVICE

[ hereby certify that on June 5, 2013, I served the foregoing document on the
following individual(s) by electronic mail and regular mail:

Marc J. Fink David Street

David Y. Loh Brendan Collins

COZEN O’CONNOR GKG Law, PC

45 Broadway Atrium. Suite 1600 1054 31st Street, Suite 200

New York, NY 10006-3792 Washington, DC 20007

Email: mfink{cozen.com Email: dstreet@gkglaw.com
dloh{@cozen.com beollins@gkglaw.com

Attorneys for Mitsui O.S.K. Lines Attorneys for Global Link Logistics, Inc.

Ronald N. Cobert

Andrew M. Danas

Grove, Jaskiewicz and Cobert LLP

1101 17th Street, N.W., Suite 609

Washington, D.C. 20036

Email: reobert@gjcobert.com
adanas(@gjcobert.com

Benjamin 1. Fink

Neal F. Weinrich

Berman Fink Van Horn PC

3423 Piedmont Rd., NE, Suite 200

Atlanta, GA 30305

Email: bfink@btvlaw.com
nweinrich@btvlaw.com

Attorneys for CJR World Enterprises. Inc. and

Chad Rosenberg

i .

Sharon Simmons




